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(HE Plantiff Abby being a Poor indigent Perſon, and coming to Settle in Aylerbury, the Overſeers of the Poor 
there warned him but of the Pariſh, ' unleſs he would give Security to ſave the Pariſh harmleſs, and to that Purpoſe 
. complained to the next Juſtices of the Peace, to get an Order to remove him; whilſt this Matter was in Controverſie, 
the Election for e of Parliament came on, and the ſaid Ahby offering himſelf to be Poll'd, the Conſtables 
(now the Defendants) refufed'toreceive'him toPoll, being (in their Opinions) no ſettled Inhabitant there, nor did he ever 
contribute to the Church or Poor, either before or ſince the Election. After the Election was over, the ſaid Ah, brought his 
Action on the Caſe againſt the Conſtables, wherein he ſets forth that he had right to Vote for Burgeſſes there, and that at that 
CR he offered to Poll, for Sir Thomas Lee and Mr Mayne, and that the Conſtables refuſed to receive his Poll to his Da- 
mage of 200. /. | „„ | - 
The Conſtables pleaded not Guilty, and thereupon a Tryal was had at the Aſſizes at Bucks, and Abby got a Verdict againſt 
them, and had Five Pounds Damages given.” | 3 
Whereupon according to the conſtant Courſe of that and all other Courts, it was moved in Arreſt of Judgment in the Qees s- 
Beuch, where the Action was brought; that notwithſtanding the Verdict which only found the Fact, yet no ſuch Action did 
by Law lye againſt the Defendants, and after ſeveral Arguments at the Barr, and at laſt at the Bench, Three Judges (againſt 
the Chief Juſtice) held that the Action did not lye, and ſo Judgment was given for the Conſtables. 
And now. the Plantiff 4by hath brought a Writ of Error in Parliament. 
The Defendants conceive the Judgment in the &ueen i- Bench well warranted by Law. 


1. No ſuch Action hath ever been brought, notwithſtanding the many Elections that have been Controverted every new Par- 
wa 5 7 3 . tis evident that it hath been the conſtant Opinion of all Lawyers and others in all Ages, that ſuch Action 
would not lye. „ | | 

25 "aa, Acts of Parliament have been made to give Remedy by Actions in Weſtminſter-Hall, in ſome particular Caſes of 
Elections to Parliament, which ſhew there was no Remedy at Common-Law in thoſe Courts. Dt | 

3. There never were but Three Actions upon the Cilobrovght by Candidates for falſe Returns, viz. Newill's Caſe in the 
late Times, and Sir Samuel Barnardiſton's Caſe, and Oxſlow's Cale in the time of King Charles the Second; in all which Caſes 
the Defendants prevailed upon the point of Law, viz. That ſuch Action would not lye. | 

And if ſuch Action does not lye for one Ele&ed, much leſs will it lye for an Elector. : 

4. To ſupport every Action upon the Caſe, there muſt be damage in preſenti, or a poſſibility of damage i futuro, which 

there cannot be in this Caſe, unleſs it be preſumed, That, contrary to the Act of Parliament, the Plaintiff was to have Money 


for his VBte. 5 
here was Damnure (which there is not) yet it cannot be pretended W was Injuria ; and Danmum abſque Injuria, 


7; 

15 20 ſütctent to ſupport an Action upon the Caſe. As at the Common Law: If the Lawful Patron preſented his Clerk 
to the Biſhop, and he refuſed to admit him, it is conceived, no Action upon the Caſe lay againſt the Biſhop, but a are 
Impedit, In which at Common Law, no Damages were given, which is a much ſtronger Caſe than this. | 

6. This is not to be compar'd to other Cafes, where the Party hath no Remedy elſewhere than in Weſftxwirfter-Hall ; for 
here the Plaintiff hath a proper Remedy by applying to the Houſe of Commons; it being uſual for Electors who think 
themſelves aggrieved by the Chief Magſſtrates in an Election, to Petition the Houſe of Commons, altho the Election is not 
conteſted by the Candidates, and Parliamentary Cauſes are to be determined in Parliament : And therefore | 

7. 'Tisconceiv'd, That ſince this matter concerns the Election of Members to ſerve in Parliament, the Courts of Weſtwin- 
fer- Hall being not empowered by any AR of Parliament in this Caſe, have no cognizance of it; but the Houſe of Com- 
mons have the Determination of it: And this Juriſdiction is confirmed to them by Parliament; for by the Act 7 & 8 V. 3. 
Cap. 7. If any Perſon ſhall return a Member to ſerve in Parliament, contrary to the laſt Determination in the Houſe of 
Commons, of the Right of Election, in ſuch place the Return ſhall be adjudged a falſe Return; by which tis evident, that 

the Commons are the only Judges in all Matters where the Right of Election may come in queſtion, as it muſt of neceſſity do, 
in all Cafes where the Queſtion is, who are the Electors. 

8. If this Action ſhould prevail, the Chief Magiſtrates in all places where Elections are made, would be in a miſerable con- 
dition upon every new Parliament, by reaſon of a multitude of Actions which probably would be brought againſt them upon 
all conteſted Elections, and by the different Judgments that poſſibly may be given in the Houſe of Commons and in Weftrir- 
fler-Hal, touching the ſame Election. 1 3 
9. The laying it to be done falſo & Militiaſe (which are grown to be almoſt Words of Courſe in Actions on the Caſe) 
cannot give a Juriſdicton where it was not before; and if thoſe words ſhall be ſufficient by being annexed to a Man's Intention, 
almoſt all a Man's Actions may be brought into Meſtminſter- Hal by thoſe Words, and ſubjected to the Power of a Jury. 


T. Powys. 
Con. Phipps. 


